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The Dred Scott decision was a landmark in the anti-slavery movement in America. Dred Scott had been born a slave, and was taken by his master, U.S. Army Surgeon Dr. John Emerson, to Fort Armstrong. Ft. Armstrong was located in Illinois, at that time a free state which banned slavery. In 1836, Dr. Emerson moved Scott to his deployment in the Wisconsin territory, which had also banned slavery as a result of the 1820 Missouri Compromise. After Emerson's deployment to Wisconsin, he moved Scott back to Missouri. Several years after Dr. Emerson died, Scott sued Emerson's widow for his freedom. Scott charged that he had been voluntarily and illegally taken by Dr. Emerson to a free state and a free territory, and by Emerson's violations of several federal and state laws was made free. By the time the issue had reached the U.S. Supreme Court, Scott had been sold to Missouri resident John Sanford, which is why the case has come down in history as Scott v. Sandford. 

Answer all questions in complete sentences.
Mr. Chief Justice [Roger] Taney delivered the opinion of the court.

…This is certainly a very serious question, and one that now for the first time has been brought for decision before this court. But it is brought here by those who have a right to bring it, and it is our duty to meet it and decide it.

The question is simply this: can a negro whose ancestors were imported into this country and sold as slaves become a member of the political community formed and brought into existence by the Constitution of the United States, and as such become entitled to all the rights, and privileges, and immunities, guarantied by that instrument to the citizen, one of which rights is the privilege of suing in a court of the United States in the cases specified in the Constitution?

It will be observed that the plea applies to that class of persons only whose ancestors were negroes of the African race, and imported into this country and sold and held as slaves. The only matter in issue before the court, therefore, is, whether the descendants of such slaves, when they shall be emancipated, or who are born of parents who had become free before their birth, are citizens of a State in the sense in which the word "citizen" is used in the Constitution of the United States. And this being the only matter in dispute on the pleadings, the court must be understood as speaking in this opinion of that class only, that is, of those persons who are the descendants of Africans who were imported into this country and sold as slaves....
1. Does Taney assume that Scott has legitimately been emancipated (freed) from slavery in this argumentation? What language (use a quote) makes you believe this?

The situation of this population was altogether unlike that of the Indian race. The latter, it is true, formed no part of the colonial communities, and never amalgamated with them in social connections or in government. But although they were uncivilized, they were yet a free and independent people, associated together in nations or tribes and governed by their own laws. Many of these political communities were situated in territories to which the white race claimed the ultimate right of dominion. But that claim was acknowledged to be subject to the right of the Indians to occupy it as long as they thought proper, and neither the English nor colonial Governments claimed or exercised any dominion over the tribe or nation by whom it was occupied, nor claimed the right to the possession of the territory, until the tribe or nation consented to cede it. These Indian Governments were regarded and treated as foreign Governments as much so as if an ocean had separated the red man from the white, and their freedom has constantly been acknowledged, from the time of the first emigration to the English colonies to the present day, by the different Governments which succeeded each other. Treaties have been negotiated with them, and their alliance sought for in war, and the people who compose these Indian political communities have always been treated as foreigners not living under our Government. It is true that the course of events has brought the Indian tribes within the limits of the United States under subjection to the white race, and it has been found necessary, for their sake as well as our own, to regard them as in a state of pupilage, and to legislate to a certain extent over them and the territory they occupy. But they may, without doubt, like the subjects of any other foreign Government, be naturalized by the authority of Congress, and become citizens of a State, and of the United States, and if an individual should leave his nation or tribe and take up his abode among the white population, he would be entitled to all the rights and privileges which would belong to an emigrant from any other foreign people....
2. How does Taney describe Native American tribes? Does he regard Native tribal members as equal in rights to those of the European settlers? How are Native American tribes different, in his view, from African-Americans in regard to their rights? 
The words "people of the United States" and "citizens" are synonymous terms, and mean the same thing. They both describe the political body who, according to our republican institutions, form the sovereignty and who hold the power and conduct the Government through their representatives. They are what we familiarly call the "sovereign people," and every citizen is one of this people, and a constituent member of this sovereignty. The question before us is whether the class of persons described in the plea in abatement compose a portion of this people, and are constituent members of this sovereignty? We think they are not, and that they are not included, and were not intended to be included, under the word "citizens" in the Constitution, and can therefore claim none of the rights and privileges which that instrument provides for and secures to citizens of the United States. On the contrary, they were at that time considered as a subordinate and inferior class of beings who had been subjugated by the dominant race, and, whether emancipated or not, yet remained subject to their authority, and had no rights or privileges but such as those who held the power and the Government might choose to grant them....
3. The U.S. Constitution uses both the term “person” to describe slaves twice in the U.S. Constitution, and never describes them as property only. It says in the fugitive slave clause that a “person held to Service or Labor in one State” (Article IV, Section 2) shall be returned, and distinguishes in Article I, Section 2 between “free Persons” and “all other Persons.” So how does Taney justify saying that African-Americans are not persons under the U.S. Constitution? What is the distinction between “citizen” and “person”? Do non-citizen persons enjoy any inalienable rights of our Creator (God) that government must respect? If so, which ones?

4. How does Taney's view about African-Americans – even those who were freed – square with those of the principles of the Founding Fathers' principle that “taxation and representation go together”? Taney mentions that some citizens – such as women – are denied the right to vote. What counter-argument could you make to Taney's opinion?

The question then arises, whether the provisions of the Constitution, in relation to the personal rights and privileges to which the citizen of a State should be entitled, embraced the negro African race, at that time in this country or who might afterwards be imported, who had then or should afterwards be made free in any State, and to put it in the power of a single State to make him a citizen of the United States and endue him with the full rights of citizenship in every other State without their consent? Does the Constitution of the United States act upon him whenever he shall be made free under the laws of a State, and raised there to the rank of a citizen, and immediately clothe him with all the privileges of a citizen in every other State, and in its own courts?

The court think the affirmative of these propositions cannot be maintained. And if it cannot, the plaintiff in error could not be a citizen of the State of Missouri within the meaning of the Constitution of the United States, and, consequently, was not entitled to sue in its courts.

It is true, every person, and every class and description of persons who were, at the time of the adoption of the Constitution, recognised as citizens in the several States became also citizens of this new political body, but none other; it was formed by them, and for them and their posterity, but for no one else. And the personal rights and privileges guarantied to citizens of this new sovereignty were intended to embrace those only who were then members of the several State communities, or who should afterwards by birthright or otherwise become members according to the provisions of the Constitution and the principles on which it was founded.…

In the opinion of the court, the legislation and histories of the times, and the language used in the Declaration of Independence, show that neither the class of persons who had been imported as slaves nor their descendants, whether they had become free or not, were then acknowledged as a part of the people, nor intended to be included in the general words used in that memorable instrument.

It is difficult at this day to realize the state of public opinion in relation to that unfortunate race which prevailed in the civilized and enlightened portions of the world at the time of the Declaration of Independence and when the Constitution of the United States was framed and adopted.... that the negro might justly and lawfully be reduced to slavery for his benefit. He was bought and sold, and treated as an ordinary article of merchandise and traffic whenever a profit could be made by it. This opinion was at that time fixed and universal in the civilized portion of the white race.... And, accordingly, a negro of the African race was regarded by them as an article of property, and held, and bought and sold as such, in every one of the thirteen colonies which united in the Declaration of Independence and afterwards formed the Constitution of the United States....
5. How does Taney's opinion on states at the time of the adoption of the U.S. Constitution square with the Massachusetts cases involving Quock Walker and Commonwealth v. Jennison? Be specific.
...a perpetual and impassable barrier was intended to be erected between the white race and the one which they had reduced to slavery, and governed as subjects with absolute and despotic power, and which they then looked upon as so far below them in the scale of created beings, that intermarriages between white persons and negroes or mulattoes were regarded as unnatural and immoral, and punished as crimes, not only in the parties, but in the person who joined them in marriage. And no distinction in this respect was made between the free negro or mulatto and the slave, but this stigma of the deepest degradation was fixed upon the whole race....

The language of the Declaration of Independence is equally conclusive:

It begins by declaring that,

“[w]hen in the course of human events it becomes necessary for one people to dissolve the political bands which have connected them with another, and to assume among the powers of the earth the separate and equal station to which the laws of nature and nature's God entitle them, a decent respect for the opinions of mankind requires that they should declare the causes which impel them to the separation.”

It then proceeds to say:

“We hold these truths to be self-evident: that all men are created equal; that they are endowed by their Creator with certain unalienable rights; that among them is life, liberty, and the pursuit of happiness; that to secure these rights, Governments are instituted, deriving their just powers from the consent of the governed.”

The general words above quoted would seem to embrace the whole human family, and if they were used in a similar instrument at this day would be so understood. But it is too clear for dispute that the enslaved African race were not intended to be included, and formed no part of the people who framed and adopted this declaration, for if the language, as understood in that day, would embrace them, the conduct of the distinguished men who framed the Declaration of Independence would have been utterly and flagrantly inconsistent with the principles they asserted, and instead of the sympathy of mankind to which they so confidently appealed, they would have deserved and received universal rebuke and reprobation....
6. Taney claims that the Founding Fathers never intended for the Declaration of Independence to include African-Americans within the meaning of “all men” because all of the states allowed slavery at the time of the Declaration. Yet Thomas Jefferson's original draft of the Declaration of Independence included the following phrase, which was later removed from the final version: “he has waged cruel war against human nature itself, violating it’s most sacred rights of life & liberty in the persons of a distant people who never offended him, captivating & carrying them into slavery in another hemisphere, or to incur miserable death in their transportation thither. this piratical warfare, the opprobrium of infidel powers, is the warfare of the Christian king of Great Britain. determined to keep open a market where Men should be bought & sold, he has prostituted his negative for suppressing every legislative attempt to prohibit or to restrain this execrable commerce.” According to Jefferson, why did all states legalize slavery at the time of the Declaration? Why do you suppose Taney failed to address this draft? What does the draft – and its removal from the final Declaration of Independence – say about the founding fathers?
… For if they were so received [slaves accepted as citizens by the Founders], and entitled to the privileges and immunities of citizens, it would exempt them from the operation of the special laws and from the police regulations which they considered to be necessary for their own safety. It would give to persons of the negro race, who were recognised as citizens in any one State of the Union, the right to enter every other State whenever they pleased, singly or in companies, without pass or passport, and without obstruction, to sojourn there as long as they pleased, to go where they pleased at every hour of the day or night without molestation, unless they committed some violation of law for which a white man would be punished; and it would give them the full liberty of speech in public and in private upon all subjects upon which its own citizens might speak; to hold public meetings upon political affairs, and to keep and carry arms wherever they went. And all of this would be done in the face of the subject race of the same color, both free and slaves, and inevitably producing discontent and insubordination among them, and endangering the peace and safety of the State....
7. Taney claims that blacks – even if freed – cannot be citizens, because citizens are entitled to freedom of speech and assembly. Why would free blacks doing this be so unsettling to slaveowners?
8. Taney claims that blacks – even if freed – cannot be citizens, because citizens are entitled to keep and bear arms. Why might Taney regard the right to keep and bear arms free black people as even more troubling than the rights to freedom of speech and assembly to slaveowners?
In considering this part of the controversy, two questions arise: 1. Was he [Dred Scott], together with his family, free in Missouri by reason of the stay in the territory of the United States hereinbefore mentioned? And 2. If they were not, is Scott himself free by reason of his removal to Rock Island, in the State of Illinois, as stated in the above admissions?

We proceed to examine the first question.

The act of Congress upon which the plaintiff relies declares that slavery and involuntary servitude, except as a punishment for crime, shall be forever prohibited in all that part of the territory ceded by France, under the name of Louisiana, which lies north of thirty-six degrees thirty minutes north latitude, and not included within the limits of Missouri. And the difficulty which meets us at the threshold of this part of the inquiry is whether Congress was authorized to pass this law under any of the powers granted to it by the Constitution; for if the authority is not given by that instrument, it is the duty of this court to declare it void and inoperative, and incapable of conferring freedom upon anyone who is held as a slave under the have of anyone of the States.

The counsel for the plaintiff [Dred Scott's lawyer] has laid much stress upon that article in the Constitution which confers on Congress the power "to dispose of and make all needful rules and regulations respecting the territory or other property belonging to the United States," but, in the judgment of the court, that provision has no bearing on the present controversy, and the power there given, whatever it may be, is confined, and was intended to be confined, to the territory which at that time belonged to, or was claimed by, the United States, and was within their boundaries as settled by the treaty with Great Britain, and can have no influence upon a territory afterwards acquired from a foreign Government. It was a special provision for a known and particular territory, and to meet a present emergency, and nothing more....
9. Why does Taney say the provision in the Constitution regarding “needful rules and regulations” does not affect Wisconsin territory? What territory does he say it can affect?

10. What implications does Taney's ruling have on the federal government's management of territories that are not yet states? What do you think “needful rules and regulations” means in the U.S. Constitution? What if Congress decided to abolish the right to keep and bear arms or freedom of speech in territories? Where would you draw the line, and on what provision of the U.S. Constitution?
… as we have already said in an earlier part of this opinion upon a different point, the right of property in a slave is distinctly and expressly affirmed in the Constitution. The right to traffic in it, like an ordinary article of merchandise and property, was guarantied to the citizens of the United States in every State that might desire it for twenty years....
11. Was Article I, Section 7 (three-fifths clause) and Article IV, Section 2 (fugitive slave clause) of the U.S. Constitution an explicit grant or recognition of a full-blown, God-given right to own and traffic in slavery in every state of the union for 20 years? (Taney says so above.) If so, why did Massachusetts, Rhode Island and Pennsylvania – which had passed bans on slavery before adoption of the Constitution – agree to the U.S. Constitution? If not, what did those two provisions of the U.S. Constitution do?

Upon these considerations, it is the opinion of the court that the act of Congress which prohibited a citizen from holding and owning property of this kind in the territory of the United States north of the line therein mentioned is not warranted by the Constitution, and is therefore void, and that neither Dred Scott himself nor any of his family were made free by being carried into this territory, even if they had been carried there by the owner with the intention of becoming a permanent resident.

... As Scott was a slave when taken into the State of Illinois by his owner, and was there held as such, and brought back in that character, his status as free or slave depended on the laws of Missouri, and not of Illinois....
12. Taney makes a big deal of the rights of states to set their own laws, but says nothing of the right of Illinois to free slaves willingly brought into that state. Why do you suppose he says nothing about the Illinois' rights with regard to slavery within its borders?

13. Why do you suppose the anti-slavery movement was so incensed at this decision that allowed Southern slave owners may bring slaves into free states like Illinois and Massachusetts, and keep them there as slaves? What did it portend for the future of the anti-slavery movement?

14. In his dissent, Justice McLean asked “By virtue of what law is it that a master may take his slave into free territory and exact from him the duties of a slave? The law of the Territory does not sanction it. No authority can be claimed under the Constitution of the United States, or any law of Congress. Will it be said that the slave is taken as property, the same as other property which the master may own? To this I answer that colored persons are made property by the law of the State, and no such power has been given to Congress.” Does his view hold validity? Which view, Taney's or McLeans, represents a proper respect of states' rights under the Constitution? Explain your answer.
Upon the whole, therefore, it is the judgment of this court that it appears by the record before us that the plaintiff in error is not a citizen of Missouri in the sense in which that word is used in the Constitution, and that the Circuit Court of the United States, for that reason, had no jurisdiction in the case, and could give no judgment in it. Its judgment for the defendant must, consequently, be reversed, and a mandate issued directing the suit to be dismissed for want of jurisdiction. [End]
15. One of the key issues of proper jurisprudence (decisions of the courts) is for courts not to decide issues until necessary, literally until the issue is “ripe.” Yet Roger Taney decided five issues in the Dred Scott decision, that (1) Slaves are not citizens, (2) Dred Scott is a slave, (3) Even freed black people cannot become citizens, have access to courts or possess the right to keep and bear arms, that (4) Congress never had power to enact the Missouri Compromise, and (5) the Congress under the Articles of Confederation had no authority to enact the Northwest Ordinance banning slavery in territories. Taking the Devil's Advocate position that Taney made the right decision to return Scott to slavery, which of the preceding issues actually needed to be decided by the court in order to render the “proper” decision? Which, if any, of the preceding conclusions were unnecessary, and therefore poor jurisprudence? Explain your answers.
16. If the Dred Scott decision were allowed to stand, where in the United States could slavery be prohibited? Explain your answer.
