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Mr. Eddlem
Lincoln, the Mexican-American War and the Constitution

In 1847, freshman Whig Congressman Abraham Lincoln of Illinois derailed his political career (he wouldn't win another election until 1860) with his opposition to the Mexican-American war. Lincoln challenged the honesty of the Democratic President James Polk in claiming Mexican troops had crossed over into U.S. territory. In fact, the “Thornton Affair” skirmish occurred in the disputed region between the Nueces and Rio Grande Rivers.


Lincoln's concerns have been echoed by congressman throughout the last 160 years, as Presidents have placed personnel of the U.S. armed services into harm's way. Lincoln's sentiments have been echoed by congressmen during the presidencies of George W. Bush (regarding Iraq) and Barack Obama (regarding Libya and Syria).
Abraham Lincoln's Letter to Law Partner William Herndon
Washington, February 15, 1848.

Dear William--Your letter of the 29th January was received last night. Being exclusively a constitutional argument, I wish to submit some reflections upon it in the same spirit of kindness that I know actuates you. Let me first state what I understand to be your position. It is that if it shall become necessary to repel invasion, the President may, without violation of the Constitution, cross the line and invade the territory of another country, and that whether such necessity exists in any given case the President is the sole judge.

Before going further consider well whether this is or is not your position. If it is, it is a position that neither the President himself, nor any friend of his, so far as I know, has ever taken. Their only positions are--first, that the soil was ours when the hostilities commenced; and second, that whether it was rightfully ours or not, Congress had annexed it, and the President for that reason was bound to defend it; both of which are as clearly proved to be false in fact as you can prove that your house is mine. The soil was not ours, and Congress did not annex or attempt to annex it. But to return to your position. Allow the President to invade a neighboring nation whenever he shall deem it necessary to repel an invasion, and you allow him to do so whenever he may choose to say he deems it necessary for such purpose, and you allow him to make war at pleasure. Study to see if you can fix any limit to his power in this respect, after having given him so much as you propose. If to-day he should choose to say he thinks it necessary to invade Canada to prevent the British from invading us, how could you stop him? You may say to him,--"I see no probability of the British invading us"; but he will say to you, "Be silent: I see it, if you don't."

The provision of the Constitution giving the war making power to Congress was dictated, as I understand it, by the following reasons: kings had always been involving and impoverishing their people in wars, pretending generally, if not always, that the good of the people was the object. This our convention understood to be the most oppressive of all kingly oppressions, and they resolved to so frame the Constitution that no one man should hold the power of bringing this oppression upon us. But your view destroys the whole matter, and places our President where kings have always stood. Write soon again.

Yours truly,

A. LINCOLN.

Former Justice Department attorney John Yoo wrote this memorandum on Presidential “war powers” for the Justice Department after the September 11, 2001 attacks: 
(Source: Justice Department memorandum September 25, 2001 http://www.justice.gov/olc/warpowers925.htm)
...the President has the constitutional power not only to retaliate against any person, organization, or State suspected of involvement in terrorist attacks on the United States, but also against foreign States suspected of harboring or supporting such organizations. Finally, the President may deploy military force preemptively against terrorist organizations or the States that harbor or support them, whether or not they can be linked to the specific terrorist incidents of September 11.... We conclude that the Constitution vests the President with the plenary authority, as Commander in Chief and the sole organ of the Nation in its foreign relations, to use military force abroad - especially in response to grave national emergencies created by sudden, unforeseen attacks on the people and territory of the United States....

The text, structure and history of the Constitution establish that the Founders entrusted the President with the primary responsibility, and therefore the power, to use military force in situations of emergency. Article II, Section 2 states that the "President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States." U.S. Const. art. II, § 2, cl. 1. He is further vested with all of "the executive Power" and the duty to execute the laws. U.S. Const. art. II, § 1. These powers give the President broad constitutional authority to use military force in response to threats to the national security and foreign policy of the United States. During the period leading up to the Constitution's ratification, the power to initiate hostilities and to control the escalation of conflict had been long understood to rest in the hands of the executive branch. [emphasis added]

       By their terms, these provisions vest full control of the military forces of the United States in the President. The power of the President is at its zenith under the Constitution when the President is directing military operations of the armed forces, because the power of Commander in Chief is assigned solely to the President. It has long been the view of this Office that the Commander-in-Chief Clause is a substantive grant of authority to the President and that the scope of the President's authority to commit the armed forces to combat is very broad.   Some commentators have read the constitutional text differently. They argue that the vesting of the power to declare war gives Congress the sole authority to decide whether to make war. (6) This view misreads the constitutional text and misunderstands the nature of a declaration of war. Declaring war is not tantamount to making war...Instead of serving as an authorization to begin hostilities, a declaration of war was only necessary to "perfect" a conflict under international law. A declaration served to fully transform the international legal relationship between two states from one of peace to one of war. Given this context, it is clear that Congress's power to declare war does not constrain the President's independent and plenary constitutional authority over the use of military force.
Constitutional provisions related to war powers  
Article I, Section 8 of the U.S. Constitution: 
Congress shall have the power … 

To define and punish piracies and felonies committed on the high seas, and offenses against the law of nations;

To declare war, grant letters of marque and reprisal, and make rules concerning captures on land and water;

To raise and support armies, but no appropriation of money to that use shall be for a longer term than two years;

To provide and maintain a navy;

To make rules for the government and regulation of the land and naval forces;

To provide for calling forth the militia to execute the laws of the union, suppress insurrections and repel invasions;

To provide for organizing, arming, and disciplining, the militia, and for governing such part of them as may be employed in the service of the United States, reserving to the states respectively, the appointment of the officers, and the authority of training the militia according to the discipline prescribed by Congress;

Article II, Section 2
The President shall be commander in chief of the Army and Navy of the United States, and of the militia of the several states, when called into the actual service of the United States

Constitutional Convention debate on war powers (Madison's notes)
James Madison, Elbridge Gerry, Roger Sherman, Oliver Ellsworth and George Mason engaged in this discussion over the war power August 17, 1787: 

 Mr. MADISON and Mr. GERRY moved to insert "declare," striking out "make" war; leaving to the Executive the power to repel sudden attacks.

Mr. SHERMAN thought it stood very well. The Executive shd. be able to repel and not to commence war. "Make"  better than "declare" the latter narrowing the power too much.

Mr. GERRY never expected to hear in a republic a motion to empower the Executive alone to declare war.

Mr. ELSWORTH. there is a material difference between the cases of making war and making peace. It shd. be more easy to get out of war, than into it. War also is a simple and overt declaration. peace attended with intricate & secret negociations.

Mr. MASON was agst. giving the power of war to the Executive, because not safely to be trusted with it; or to the Senate, because not so constructed as to be entitled to it. He was for clogging rather than facilitating war; but for facilitating peace. He preferred "declare" to "make."

Reflection 
1. What is the common theme between the Polk Administration's claim (according to Lincoln) and the Bush administration's claim in the letter above?

2. What does the Constitution say about the ability of the President to wage pre-emptive war?

3. What does the Constitution say about Polk's ability to send troops into the disputed region of Texas/Mexico without explicit authorization from Congress?

4. What do the Founding Fathers (i.e., James Madison, Elbridge Gerry, Roger Sherman and George Mason) say about the ability of Presidents to command soldiers under the U.S. Constitution?

5. How does John Yoo's letter in the year 2001 support the same view of President Polk during the Mexican-American war? Where is it different?

6. What is Lincoln's warning with respect the intersection of the executive branch and war powers?

7. Which opinion – Lincoln or Yoo – is more similar to that of the Founding Fathers? Explain your answer.

8. Do Lincoln and Herndon agree on the issue of the war? Why do you say so (be specific)?

9. The U.S. invasion of Iraq in 2002 led to the discussion of the concept of “preemptive war,” the idea that the United States needed to invade a country (Iraq) in order to prevent further threats to our national security. The Catechism of the Catholic Church requires that war may only be engaged against an aggressor nation and “the damage inflicted by the aggressor on the nation or community of nations must be lasting, grave, and certain.” When, if ever, can “preemptive war” be engaged?

