Name: ___________________________

Period: _____



Mr. Eddlem

Posse Comitatus Act and the End of Reconstruction

President Grant's Letter to Congress, January 13, 1875
      As Congress gradually tired of enforcing civil rights laws in the post-Civil War South, the former Confederate States continued the war via both terrorism and politics. The letter below, by President Ulysses S. Grant on January 13, 1875 to Congress, deals with the corruption of the election crisis in Louisiana and the open alliance of the White Councils (a spin-off of the Ku Klux Klan in militia form) with the Democratic Party in the state. Grant's letter reflects the criticism he faced from both sides, from Radical Republicans in Congress that he wasn't doing enough to protect African-Americans and Republican Party members, and from Democrats that he was using the U.S. Army to prop up a corrupt Republican Party governor who may not have won the election. Grant's letter ends with an admission  the military is a blunt force, and that it can quash civil rights if regularly used for law enforcement purposes. Indeed, he admits that the Army is not trained to engage in regular law enforcement. His 1875 letter almost anticipates congressional enactment of the Posse Comitatus law.
“...To say that the murder of a negro or a white Republican is not considered a crime in Louisiana would probably be unjust to a great part of the people, but it is true that a great number of such murders have been committed and no one has been punished therefor; and manifestly, as to them, the spirit of hatred and violence is stronger than law.

Representations were made to me that the presence of troops in Louisiana was unnecessary and irritating to the people, and that there was no danger of public disturbance if they were taken away. Consequently early in last summer the troops were all withdrawn from the State, with the exception of a small garrison at New Orleans Barracks. It was claimed that a comparative state of quiet had supervened. Political excitement as to Louisiana affairs seemed to be dying out. But the November election was approaching, and it was necessary for party purposes that the flame should be rekindled.

Accordingly, on the 14th of September D. P. Penn, claiming that he was elected lieutenant-governor in 1872, issued an inflammatory proclamation calling upon the militia of the State to arm, assemble, and drive from power the usurpers, as he designated the officers of the State. The White Leagues, armed and ready for the conflict, promptly responded.

On the same day the governor made a formal requisition upon me, pursuant to the act of 1795 and section 4, Article IV, of the Constitution, to aid in suppressing domestic violence. On the next day I issued my proclamation commanding the insurgents to disperse within five days from the date thereof; but before the proclamation was published in New Orleans the organized and armed forces recognizing a usurping governor had taken forcible possession of the statehouse and temporarily subverted the government. Twenty or more people were killed, including a number of the police of the city. The streets of the city were stained with blood....

I repeat that the task assumed by the troops is not a pleasant one to them; that the Army is not composed of lawyers, capable of judging at a moment’s notice of just how far they can go in the maintenance of law and order, and that it was impossible to give specific instructions providing for all possible contingencies that might arise. The troops were bound to act upon the judgment of the commanding officer upon each sudden contingency that arose, or wait instructions which could only reach them after the threatened wrongs had been committed which they were called on to prevent....”

Text of the Posse Comitatus Law
Drafted by Democratic Kentucky Congressman J. Proctor Knott, the Posse Comitatus Act of 1878 slammed the legal door shut on using the military to enforce the 13th,14th and 15th amendments in the former confederate states. Passed with overwhelming support in the Democratic South, the law requires the following:
“Sec. 15. From and after the passage of this act it shall not be lawful to employ any part of the Army of the United States, as a posse comitatus, or otherwise, for the purpose of executing the laws, except in such cases and under such circumstances as such employment of said force may be expressly authorized by the Constitution or by act of Congress ; and no money appropriated by this act shall be used to pay any of the expenses incurred in the employment of any troops in violation of this section and any person willfully violating the provisions of this section shall be deemed guilty of a misdemeanor and on conviction thereof shall be punished by fine not exceeding ten thousand dollars or imprisonment not exceeding two years or by both such fine and imprisonment.”

Posse Comitatus Today
In 2006, Congress amended the Posse Comitatus Act to let the President use armed forces of the United States for law enforcement in special circumstances, which was repealed the following year. Congress passed more revisions in 2012 allowing the President to catch al Qaeda or “associated forces” within the United States under the National Defense Authorization Act of 2012. The 2006 law provided that:
“The President may employ the armed forces... to... restore public order and enforce the laws of the United States when, as a result of a natural disaster, epidemic, or other serious public health emergency, terrorist attack or incident, or other condition... the President determines that... domestic violence has occurred to such an extent that the constituted authorities of the State or possession are incapable of maintaining public order.”

Reflection

1. How might enactment of the Posse Comitatus law be described as a victory for racism?

2. Based on the opinions expressed in President Grant's letter, why are thoughtful leaders reluctant to use the military to enforce laws?

3. What kind of trouble was President Grant having that necessitated use of the military in Louisiana?

4. In what circumstances do you think that the military should be used to enforce federal or state laws within the United States?

5. If you were President Grant during the Louisiana crisis, what would you have done?

6. List at least four potential or actual dangers associated with use of the military for law enforcement in the United States and other countries.
